Ottawa also asserts that Cooley did not communicate the safety
related basis for his work refusal to his employer on a timely basis, as
required by Dunmlre and Estle* While Dunmire and Estle states a preference
for contemporaneous communication, it also contemplates a reasonable
attempt to communicate even after the work refusal, if the circumstances
so warrant. 4 FMSHRC at 133. Ottawa's position ignores the effect of
Chalmers' actions. The testimony is uncontroverted that when Chalmers
and Cooley met in the lunchroom, moments after Cooley's initial refusal
over the telephone, Cooley attempted to raise the safety of the procedure
as a concern.  Chalmers refused to listen, saying "I don't care.  I
don't care. I don't care. I want you off the property." Tr. 31.
Chalmers1 refusal to consider the reason for Cooley's actions was com-
pounded by Chalmers1 subsequent refusal to discuss Cooley's safety
concerns with Stutnpmier, the union, steward. With the contemporaneous
attempts to communicate made futile, the discussion with Bentgen on
Monday, May 5, was the first opportunity for Cooley to present his
concerns clearly.

Ottawa has continually argued that Cooley concocted his safety
concern over the weekend to save his job. However, the judge found that
Cooley's history of complaints about the manual lighting procedure to
his foreman and other dryer operators, including complaints during his
training period, indicated a genuine and reasonable concern. The only
evidence in the record to support a fabrication theory is the lapse of
time over the weekend. We are persuaded that Cooley's previous statements,
along with his inarticulate expressions of the basis for his refusal at
that timea overcome the allegations of fabrication.

On the basis of the above, Cooley showed that he engaged in pro-
tected activity, the first element necessary to prove a prima facie
case. As to the second element of a prima facie case, Ottawa does not
contest that CooleyTs discharge was motivated in part by Cooley's refusal
to work. The discharge letter from Bentgen stated that Cooley was being
discharged in part because he had refused to follow the instructions of
his foreman. Therefore, the element of motivation was proved and Cooley
established a prima facie case of discrimination.

Ottawa defended below and argues before us that Cooley's use of
profanity toward his supervisor was a separable, unprotected action
which would have resulted in Cooley's termination in any event, regard-
less, of the work refusal.  The Secretary of Labor argues that because
the profanity was part of the communication of the refusal to work, it
was part of the protected activity itself. The judge agreed with the
Secretary's position, and found that the use of profanity during the
telephone conversation in such a context was part of the protected work
refusal.  4 FMSHRC 1047.  We do not agree that the profanity was pro-
tected but we hold that Ottawa did not establish that it would have
discharged Cooley for that reason alone.

The right to refuse to work is not explicit in the Mine Act.  In
Pasula. we found that right to exist on the basis of the entire statute,
statements of legislative intent and legislative history.  We did not
discern then, and we do not now, any foundation for protection of pro-
fanity or other opprobrious conduct, whether occurring contemporaneously
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